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Substance

Base erosion and profit shifting (BEPS) refers to
both the tax avoidance strategies used to shift
profits to low or no-tax jurisdictions and the
package of measures intended to tackle them.

All of the BEPS actions have the potential to affect investment fund
structures, many of which are wholly or partially domiciled in low or
no-tax jurisdictions, such as the Cayman Islands or Guernsey. It means
careful planning is required if the structure is to operate as intended.

The measures aim to ensure that profits are taxed
where the economic activities generating the
profits are performed and where value is created.

In short, now is the time to ensure that sufficient ‘substance’ is located
in the low or no-tax jurisdiction if the structure is to continue to benefit
from that particular jurisdiction’s regulatory and tax regimes.

cayman islands

(closed-end investment vehicle)

guernsey

(private investment fund)

cayman islands

(registered mutual fund)

Structure

The vehicle is closed-ended

A private investment fund can be either
closed-ended or open-ended

A registered mutual funds is openended

Average set up
time per structure

c. 4-6 weeks

c. 4-6 weeks

c. 4-6 weeks

Regulation

Closed-end investment vehicles are
not required to comply with the Mutual
Funds Law

The private investment fund is
regulated by the Guernsey Financial
Services Commission

The registered mutual fund is regulated
by Cayman Islands Monetary Authority

Establishment
costs

Regulatory fees: $nil
Legal fees: varies with fund complexity

Regulatory fees: £3,205 ($4,000)
Legal fees: varies with fund complexity

Regulatory fees: $4,268
Legal fees: varies with fund complexity

Annual costs

Regulatory fees: $nil
Administration and custody: varies with
fund complexity

Regulatory fees: £3,205 ($4,000)
Administration and custody: charged at
market rates

Regulatory fees: $4,268
Administration and custody: charged at
market rates
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Demonstrating substance
Risk & investment management
While there has been industry-wide improvement,
some jurisdictions have made bigger strides than
others, notably the UK’s Crown Dependencies.
The substance provided in Guernsey is exemplified
by the requirement that the board of directors have
oversight of all managerial functions, including
delegated activities.
All types of structures require the board of directors
in Guernsey to take responsibility for investment
management, which occurs after consideration of a
report prepared by the investment adviser. This adds
another level of independent scrutiny and review
that strengthens the substance argument.

Corporate governance
Few aspects of asset management have been more scrutinized
over the past five years than fund governance. Many offshore fund
managers have been criticised for employing ineffective directors,
some with multiple board seats, which might be perceived as
undermining claims about substance.
Ensuring that the board of directors of the offshore entity is an
effective unit, and not a proxy for an onshore decision-maker, is
vital. Do they have the capability to operate autonomously, or do
they answer to someone based onshore, in New York or Miami
for example?
In Guernsey, the highest standards of corporate governance are
ensured through the inclusion of a Guernsey-licensed manager
in the fund structure. This is a mandatory requirement of the
private investment fund, the island’s newest funds regime.

Back-office services
Another key issue is to ensure that the discussions and decisions of the board
of directors are appropriately recorded. There is naturally a heavy reliance on
the expertise and oversight of administrators and company secretaries, of which
there are many in Guernsey.

Endorsed by the OECD

Unlike in the Cayman Islands, fund administration and corporate secretarial
work is generally not outsourced or offshored away from Guernsey. In fact, in
areas like private equity, part of the reason for choosing the island as a domicile
is the specialist administration skills.

Flexible, pragmatic and
approachable regulator

Politically and fiscally stable

weareguernsey.com
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