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ON Economic substance has emerged in the 

past year or so as a key industry issue. 
Guernsey’s track record of genuine 
substance over the years has served the 
jurisdiction well – we have been able to 
quickly adapt to the new environment 
and readily meet new global standards. 

Substance is clearly becoming a 
differentiator in the market, which is now 
positioning Guernsey at a significant 
advantage over many of our competitors. 

We are seeing that firms and managers 
are increasingly looking to jurisdictions 
which can and have met the new global 
standards, which is just another reason 
to select Guernsey for investment funds, 
private wealth, family offices and risk 
solutions.

This publication pulls together some of 
the key facts and points made about 
the genuine substance inherent in 
Guernsey’s financial services industry.

Dominic Wheatley
Chief Executive, Guernsey Finance
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losers here, but I 
see opportunities 
for Guernsey
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Economic substance has become a 
growing global issue. Since the launch 
of BEPS and EU substance provisions, 
and with evolution in the global tax 
environment post the global financial 
crisis, the global marketplace has 
changed, and continues to change, 
as traditional domiciles address the need 
to demonstrate economic substance. 

Fund managers have expressed concerns 
on a global scale about the potential 
impact and rising costs of meeting new 
economic substance requirements. 

In the results of a survey* commissioned 
by Guernsey Finance and carried out 

through the Guernsey office of global 
accounting and advisory organisation 
BDO, fund and investment managers 
from Asia, Europe and the UK said 
that they had concerns about 
increasing costs and a negative 
effect on growth prospects through 

substance. As a result, many are 
considering changing the way 

they structure their funds, and 
also thinking of switching 

domicile jurisdiction. 

One manager surveyed said that the 
survey indicated the potential for major 
change in the industry. 

“There will be a major reshuffle in the 
industry which will give rise to new 
opportunities for fund managers,” they 
said. “Economic substance policy is well 
overdue, and many entrepreneurs have 
been anticipating this for years.” 

Nearly one in five investment managers 
believe that economic substance is 
likely to have a negative effect on 
their prospects for growth. 

This concern is heard most acutely 
in Asia, where, with growth prospects 
firmly focused on their own region, 
43% are expressing concern about 
how they will grow. More than half 
are now considering the way they 
structure their funds and 80% are 
looking at where they structure, a 
massive potential impact. In particular 
they expect costs to rise. 

Another contributor said: “This report 
does indicate significant change at a 
global level for managers. Asia’s focus 
has been resolutely on Asia and its 
traditional markets. If substance concerns 
lead to Asian investors starting to look 
the other way, this could be the catalyst 
for changes which could be huge across 
the fund management industry.”

“More managers are concentrating 
their operations in fewer centres and 
substance will accelerate that trend,” 
one respondent said. “I see consolidation 
around specialisms for specialist global 
funds centres.

“There will be winners and losers 
here, but I see opportunities for 
Guernsey and the Channel Islands 
generally to service a wider market 
and the truly international investor.” 

Trends in Europe and the UK were 
similar but less marked. They have 
equal concerns on cost increases, 
but appear to be less worried about 
the impact of growth prospects and 
the need to restructure and redomicile 
funds. Managers in the UK are furthest 
ahead in assessing the impact of 
economic substance. 

“The UK is more likely to be serviced 
by substance jurisdictions, such as 
Guernsey,” said Dr Andy Sloan, 
Deputy Chief Executive, Strategy, 
at Guernsey Finance. 

“Proving economic substance has left 
Guernsey’s investment funds industry, 
in particular, more competitively placed 
and strongly positioned in the global 
market, and we expect to continue to 
see business flow to Guernsey from 
other jurisdictions over the next few 
years, particularly from Asia.” 

THE UK IS MORE LIKELY TO BE SERVICED 
BY SUBSTANCE JURISDICTIONS, 

SUCH AS GUERNSEY

*Survey results concluded in 2019
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The BDO research also showed assessment of major 
influencing factors in choosing a fund domicile. 

Fund managers seeking to attract European capital can 
find the ability to use NPPR from Guernsey is considerably 

cheaper than setting up a Luxembourg-based vehicle. 

Guernsey is a tax neutral, transparent and efficient 
conduit for cross-border fundraising. 

COST (%)

92

91
tax neutrality (%)
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Guernsey has been involved in the structuring and 
administration of investment funds for more than 50 years 
and has a number of specialist niches, including London-listed 
vehicles and private equity funds. 

Guernsey companies can be established within a day and funds 
registered within a few days. 

Guernsey has a proportionate, flexible and competitive 
regulatory regime for funds. 

As an international finance centre, Guernsey is positioned at 
the centre of a network of bilateral agreements which facilitate 
capital flows, and a Guernsey fund enables managers to reach 
markets representing 80% of global wealth. 

As a jurisdiction with strong business flows and background 
in the sector, the island has a wealth of first-class fund service 
providers, including experienced independent non-executive 
directors offering extra corporate governance support. 

90 81

69

5067

78

reputation (%) speed and simplicity 
of set uP (%)

distribution of funds 
to investors (%)

regulatory standards (%)

experienced service 
providers (%)

experienced non-executive 
directors (%)
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In an article written at the end 
of 2019, Dr Andy Sloan makes 

Guernsey’s case

Substance 
is now a key 
determinant of 
jurisdictional 
choice  

how and why Guernsey emerges 
stronger and better placed than 
many competitors as a result
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I was recently reading a note explaining 
how, due to the need to meet new 
substance requirements, Cayman is 
making amendments to its Securities 
Investment Business Law, specifically 
that the category of “excluded persons” 
under the law is being replaced with the 
category “registered persons”, who will 
now become subject to many of the same 
licence provisions as full licence-holders, 
including the “four eyes” principle – the 
need to have a minimum of two natural 
persons in management roles.  

The note was explaining that Cayman 
managers are now faced with re-
registering, and falling within regulatory 
and economic substance scope, or 
changing contractual arrangements 
to fall outside of the scope of the law 
when it takes effect on January 15 2020.

Reading about these substantive 
changes that Cayman is making to 
remove itself from the EU grey list, 
gave me pause to reconsider our 
own substance experience.

When Guernsey’s revised substance 
guidelines were published last month 
[November 2019], I made the comment 
once again that Guernsey emerges 
stronger and more competitively 
placed. I have been consistent on 
this point throughout the substance 
process and in recent weeks I have 
been repeatedly asked to explain 
this view.  

First and foremost, it is important to 
recall, that Guernsey was placed on the 
white list at the earliest opportunity in 
the process in March 2019, and my being 
confident of that outcome was very much 
due to insight I had picked up from being 
involved in earlier dialogues on tax with 
the EU and international bodies. 

Being directly involved in dialogue on 
taxation with the European Commission 
in the early 2010’s, and in the regulatory 
dialogue in the mid-2010’s, gave me a 
first-hand experience of the high regard 
in which Brussels officials hold our 
standards and application of rules.

Given the genuine economic substance 
of the jurisdiction, with a third of our 
workforce being employed in financial 
services; our large non-executive director 
community, with one of the largest 
branches of the Institute of Directors in 
Britain; the requirements to demonstrate 
that companies are “directed and 
managed” in Guernsey in relation to 
the substance activity; that they have 
adequate employees, expenditure in the 
island and physical presence; and that 
core income-generating activities (CIGA) 
undertaken are carried out in Guernsey 
was, as certain marketing campaigns 
I have seen say, nothing more than 
“dotting the i’s and crossing the t’s”. 
It is clear that others have had to make 
material change in their attempts to meet 
economic substance requirements. 

Again, its perhaps easy to say now, 
but demonstrating we are a jurisdiction 
of real substance, is not something 
that is difficult if you were to visit us. 
I recall Wolfgang Klinz, German MEP and 
member of the European Parliamentary 
Committee on Economic and Monetary 
Affairs (ECON), suggesting that we just 
needed to get all MEPs to visit, and our 
job was done. 

Having been involved in international 
securities regulation and supervision, 
I fully appreciate why legislative 
amendments in many other jurisdictions 
are so material. 

It was clear from the result of the review 
of jurisdictional equivalence by ESMA of 
the AIFMD regime that ESMA considered 
there to be “clear blue water” in the 
application of those rules between us 
and other jurisdictions including the 
Caribbean territories.

Now, as jurisdictions are having to 
make changes to their regulatory 
and supervisory framework for fund 
managers, we in Guernsey are seeing 
increased numbers of inquiries from 
fund managers looking to migrate to 
gain the confidence and security from 
domiciling in a jurisdiction of genuine 
economic substance.  

Many friends, lawyers and administrators 
alike, are reporting a significant uptick 
in company migrations. It is good 
that our modern companies law and 
pragmatic regulation make it easy 
for companies to be migrated to the 
jurisdiction and licensed and to continue 
in existence without the need to change 
existing contracts.

Economic substance is now a key 
industry issue and firms and fund 
managers today look to jurisdictions 
that can and have met these new global 
standards. Research that we, Guernsey 
Finance, published earlier this year 
[2019] had nine out of 10 respondents 
stating that substance was now a key 
determinant of jurisdictional choice.

demonstrating 
we are a 
jurisdiction of 
real substance, 
is not something 
that is difficult 
if you were to 
visit us.
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Guernsey 
substance 

status “a huge 
advantage”

Hear what our expert panel had to say 
about substance in Guernsey’s funds industry 

at our Funds Masterclass event in 
London in September 2019 
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Guernsey’s investment funds industry 
is more competitively placed after 
going through European and OECD 
economic substance requirements, 
according to senior figures in the 
private equity industry. 

The island, a leading domicile for 
investment funds, received confirmation 
from the EU Council’s Code of Conduct 
Group and the European Council of 
Finance Ministers (ECOFIN) in March 
2019 that it satisfied legal substance 
requirements for entities operating in 
or through the jurisdiction. Some other 
rival international centres did not 
achieve a whitelisting.

Panel speakers at Guernsey Finance’s 
Funds Masterclass event in London 
agreed that achieving substance had 
become an increasingly important issue 
in jurisdictional choice for general and 
limited partners, and that Guernsey 
was now more strongly positioned in 
the market.

Two senior figures in the private equity 
industry – Frank Ochsenfeld, Partner at 

Coller Capital, and Christopher Crozier, 
Chief Risk Officer and Managing Director 
at Permira, two of the largest private 
equity managers who use Guernsey 
funds – both spoke positively about 
the island.

Mr Ochsenfeld said that it was crucial 
for Guernsey to have “embraced this 
issue head on”. The substance principles 
adopted by the island offered “practical 
guidance and certainty” for both 
managers and investors, he said.

Mr Crozier said that Permira had already 
taken significant steps to developing 
substance through the EU’s AIFMD 
process earlier in the decade.

“A Guernsey licensee will have quite 
good substance already – it is very hard 
to object to the principles – and we have 
always operated in a way which focused 
our decision-making in Guernsey and will 
continue to do so.

“Much of this is just about being able to 
demonstrate that you are doing what you 
should be doing, and, in our case, what 

we’ve told our investors we’re going 
to do.”

Elena Rowlands, Tax Partner at Travers 
Smith, who specialises in the taxation of 
investment funds, with a particular focus 
on the alternatives sector, highlighted 
the strength of Guernsey infrastructure, 
particularly for the private equity sector.

She described the Guernsey substance 
rules as “really helpful” and said it was a 
“huge advantage” for Guernsey to have 
secured a white-listing from Europe. 

Ms Rowlands had been involved in a 
redomiciliation of a fund from Delaware 
to Guernsey. “When we listed all the 
factors as to why, AML record, substance 
rules, it really gives Guernsey credibility 
and I think it’s a huge advantage. If you 
had a choice, why wouldn’t you go 
for Guernsey?” 

The event also heard from Tony Mancini, 
Head of Tax at KPMG in the Channel 
Islands, and Christopher Jehan, 
Chair of the Guernsey Investment 
& Funds Association. 

it really gives 
Guernsey credibility 
and I think it’s a 
huge advantage. 

IF YOU HAD A CHOICE 
WHY WOULDN’t YOU 
GO FOR GUERNSEY?
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Mythbusting
substance 
from the Guernsey 
Investment and 
Funds Association 
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MYTH: The company has to 
hold all its board meetings in 
the island. 

FACT: No. The directed and managed 
test requires the board to meet at 
adequate frequency in the island. 
The requirement is that a majority of 
board meetings/strategic decision 
making will occur in the island.   

However, all “core income generating 
activity” (CIGA) decisions must be made 
in the island, and to do so this will require 
a majority of directors to be physically 
present in the island when making each 
of those decisions.

MYTH: Some of the CIGA of 
the company can take place 
outside of the island.   

FACT: No. All CIGA has to happen 
in the island. The location at which 
the CIGA is considered to have 
taken place will depend on the 
facts and circumstances.

MYTH: The company is 
incorporated in the island but 
it is tax resident only in the UK, 

and has the appropriate declaration of 
non-residence from the Director of the 
Guernsey Revenue Service. It is going to 
struggle to meet the substance tests. 

FACT: No. The company is not subject 
to the Substance Regulations as it is not 
tax-resident in the island. A tax-exempt 
company, while also not resident in the 
island under the Income Tax Law, may 
still be subject to Substance Regulations, 
since the definition of a resident company 
under those rules includes tax-exempt 
companies, other than regulated funds 
(see section 10).

MYTH: A company needs to 
have directors resident in the 
island to meet the “directed and 
managed” requirement. 

FACT: No. The test, among other things, 
requires a quorum of directors to be 
physically present at the board meetings 
held in the island.

The GIFA Technical and Compliance Committee offers some high-level views 
on 10 common misconceptions relating to Guernsey’s economic substance 
rules. The advice looks at both technical and non-technical areas and 
fundamental principles. 

1

2

3

4
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MYTH: The company cannot 
outsource any activities outside 
of the island. 

FACT: No. Outsourcing of activities, 
provided that they do not constitute 
CIGA, is permissible (but may not count 
towards some aspects of the substance 
tests, such as adequate people and 
presence tests).   

Some activities which are outsourced 
may be closely linked to CIGA. 

For example, the CIGA for fund managers 
includes “taking decisions on the 
holding and selling of investments”. 
An investment manager or adviser 
located outside of Guernsey may buy 
and sell investments on behalf of a 
Guernsey regulated fund manager 
under a discretionary management 
agreement, but this does not mean 
that person is making the CIGA 
investment decisions (such decisions 
being more strategic nature). 

In other cases, the investment manager/
adviser may, within the terms of the 
discretionary management agreement, 
actually make buy/sell decisions, 
for example, in order to rebalance 
the investment portfolio, as and 
when required. 

If the Guernsey regulated fund 
manager maintains an appropriate 
level of oversight and control of the 
outsourced function, and sets the 
investment objectives, risk parameters 
and restrictions in Guernsey from the 
outset, then in those circumstances it 
cannot be said that CIGA investment 
decisions have been taken off-island. 

The activity carried on outside of 
Guernsey is to execute the CIGA 
investment decisions made, overseen 
and controlled in Guernsey.  

The Guernsey regulated fund manager 
would be expected to pay an arm’s length 
fee for the outsourced services and this 

would need to be considered as part of 
the ‘adequate expenditure’ test. 

More detailed guidance on outsourcing 
may be issued in due course.   

MYTH: The company’s expenses 
have to all be incurred from 
persons within the island. 

FACT: No. There is a requirement for 
adequate operating expenditure in 
the island proportionate to the level of 
the relevant activity, but that does not 
mean all operating expenditure must be 
incurred from persons within the island.   

Operating expenditure incurred off-island 
can still count towards the adequate 
operating expenditure test, so long as 
those costs are properly reflected in the 
accounts of the company.

5

6
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MYTH: The company has 
to have its own offices in 
the island. 

FACT: No. The ‘physical presence’ test 
requires that a company has an adequate 
physical presence in the island.   

This could include its own office, 
office space made available by 
another party, or some other kind of 
physical presence (not necessarily 
office/property) such as computers, 
software and other equipment.

MYTH: The company needs 
to have its own full time 
employees. 

FACT: No. The test is that the 
company has an adequate level (FTE) 
of appropriately-qualified employees 
proportionate to the level of the relevant 
activity carried on in the island, whether 
employed by it or another entity.   

This could for example include executive 
and non-executive directors, its own 
staff, contractors, temporary staff and 
persons in Guernsey utilised from a 
service provider.

MYTH: The company has in 
place fully compliant transfer 
pricing policies. That means 
it will meet the substance 
requirements.

FACT: No. The substance requirements 
are based on a “nexus” concept rather 
than transfer pricing principles, although 
the two do share some similarities and 
may in part complement each other.   

Note that a company earning a nil profit/
loss may still be subject to substance 
because the rules look at gross income. 

MYTH: Regulated funds are 
caught by substance if they 
carry on an in-scope activity, 
such as financing. 

FACT: No. Regulated funds are not caught 
by substance regardless of the activity 
they carry on. It should also be noted 
that tax-exempt companies (other than 
regulated funds) may be caught by 
substance if they carry on an in-scope 
activity, as would be the case for any 
subsidiaries of a regulated fund 
(provided the subsidiary is itself 
not a regulated fund).

This advice should not be considered 
exhaustive or determinative and may evolve 
over time as additional guidance is released. 

7

8

9

10
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Why has Guernsey introduced 
substance requirements? 

Guernsey introduced the Income 
Tax (Substance Requirements) 
(Implementation) Regulations, 2018, as 
amended, (the Regulations) effective 
on 1 January 2019, to address concerns 
raised by the EU Code of Conduct 
Group on Business Taxation that 
Guernsey tax resident companies may 
be used to attract profits which are not 
commensurate with economic activities 
in Guernsey. The regulations have been 
confirmed as meeting both OECD and 
EU requirements and affirm Guernsey’s 
position as a transparent and co-
operative jurisdiction. 

What is a Guernsey tax-
resident company? 

A Guernsey tax-resident company: 

 is incorporated in Guernsey
 (and which has not been granted  
 an exemption from tax for the year 
 of charge) 

 is controlled by shareholders 
 resident in Guernsey (regardless 
 of where incorporated) 

Exceptions apply where the following 
conditions are satisfied, irrespective of 
incorporation or control in Guernsey: 
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 the company is tax resident in 
 another jurisdiction under its 
 domestic law; and 

 the company is centrally managed 
 and controlled in that jurisdiction; and 

 the highest rate of corporate tax in 
 that jurisdiction is at least 10%; or 

 the company is resident by virtue of 
 a double tax treaty where a tie-
 breaker clause applies; and 

 the company’s tax residence in 
 that jurisdiction is not motivated by 
 the avoidance, reduction or deferral 
 of tax liability of any person under 
 Guernsey law  

What is in scope of the 
substance requirements? 

The substance requirements apply to a 
Guernsey tax resident company (resident 
company) which derives income in any 
accounting period commencing on or 
after 1 January 2019 from one or more 
relevant activities, which include banking, 
insurance, shipping, fund management, 
financing and leasing, headquartering, 
distribution and service centres, 
holding companies (pure equity holding 
company) and intellectual property.   
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What is out of scope of the 
substance requirements? 

Substance requirements do not apply to 
the following; 

 Collective investment schemes 
 (funds established as authorised or 
 registered schemes)  

 Limited partnerships (LP), limited 
 liability partnerships (LLP)  

 A specific accounting period in 
 which no income is generated from 
 relevant activity 

Are there any exceptions? 

Substance requirements apply to a 
resident company which is a partner of an 
LP or member of an LLP that carries out a 
relevant activity (as detailed above). 

What are the substance requirements?  

A company with activities and income 
from one or more relevant activities in 
an accounting period will be required to 
demonstrate that it: 

 a. is directed and managed 
 in Guernsey; 

 b. conducts core income-generating 
 activity (CIGA) in the island;  

 c. has an adequate number of 
 employees, level of expenditure 
 and physical presence in Guernsey 
 proportionate to the level of activity 
 carried on in the island. 

How is this relevant to the fund industry? 

CIGA generating activities for fund 
management encompass providing 
management services to funds in 
relation to: 

 taking decisions on the holding and 
 selling of investments 

 calculating risk and reserves 

 taking decisions on currency 
 or interest fluctuations and 
 hedging positions 

 preparing reports and returns 
 to investors and the financial 
 services regulator 

Administration, advisory and custodian 
services are not CIGA activities.   

Can CIGA activities be outsourced? 

 CIGA activities cannot be 
 outsourced outside of Guernsey 

 Non-CIGA activities can be 
 outsourced outside of Guernsey 

What may be outsourced? 

CIGA activities may only be outsourced 
within Guernsey, subject to the company 
demonstrating that it maintains adequate 
supervision and oversight of the 
outsourced activities and that those 
activities are carried out in Guernsey.   
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In May 2019 Guernsey Finance published independent research into global 
trends in the family office sector and the factors driving their development. 

Reporting Global Developments 

Family Offices 

Interviews with family offices 
and high-net-worth families and 

corporate service providers in 
the British islands revealed 

that almost nine out of 10 said 
that substance is an issue 
of growing importance for 

locational preference of 
their family office.

Substance requirements 
are so significant that they 

are influencing where HNW 
families set up base for their 

family office.

As complex and multi-jurisdictional 
arrangements, family offices must 

guard against the risk of accusations 
of lack of substance – that their 
means and motives are contrary 
to the letter or spirit of the law – 
and should look to ensure they 

demonstrate otherwise. 

89% of respondents strongly agree 
that substance in a jurisdiction is 

becoming increasingly important in 
choosing a jurisdiction for private 
wealth and family office services.
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60% of respondents consider substance 
to be of greater importance than it was 
five years ago...

61% believe it will be of greater 
importance still in five years’ time. 

Fortunately for those 
considering establishing a 
family office, neither scale 
nor scope are factors in 
determining economic 
substance. Instead, substantial 
purpose may be present in 
specific arrangements carried 
out by specialist providers. 

Respondents were asked about 
the scale of the typical family office 
today compared to yesteryear – they 
commented that the size of a family 
office is growing in response to 
the requirement for a wider range 
of services. More than a third of 
respondents see the take up of 
multi-family offices, where a third-
party provides a specific service 
to one or more families, rising.

substance is an issue of 
growing importance for 

locational preference
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E: info@weareguernsey.com
T: +44 (0)1481 720071 weareguernsey.com 

INSURANCE INVESTMENT FUNDS INVESTMENT MANAGEMENT BANKINGTRUST & COMPANY PENSIONS

WE ARE 
SUBSTANCE
During the 18th century, our 
expert crafters used Guernsey 
granite to build quality structures 
on the island.

We have now evolved – now it's 
our financial experts building 
quality structures in Guernsey. 

Guernsey France

UK


