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introduction
Throughout 2020 – and despite the Covid-19 pandemic – the demand surged
for sustainable finance and there was a drive within financial centres for a greener
recovery. Sustainable finance is now widely recognised as an ‘investment megatrend’,
and one that is not likely to fade in 2021 and beyond. However, even with recordbreaking numbers in green bonds and the growing requirements for ESG and
sustainable investing, capital flowing into sustainable and net-zero projects
is still not enough to reach the trillions needed annually to meet the goals
of the Paris Agreement.
As identified in both our own research with on-island private wealth practitioners,
and by the United Nations’ Financial Centres for Sustainability (FC4S) annual
assessment – in which Guernsey Green Finance was a participating member
– one of the key drivers to mobilising private capital to sustainable investment
is to ensure that both the market and the practitioners themselves are suitably
educated on the barriers, opportunities and impacts of sustainable investing.
Guernsey’s commitment to sustainable finance means that we are committed to
supporting the education of private wealth practitioners on the complexities and
specifics of how best to funnel private wealth to sustainable causes. In Decmeber
2020 we published guidance on developing sustainable trust deeds as the initial
part of this education programme, and now we turn to look at the principles of
sustainable corporate governance for family offices and private wealth practitioners.
This guide was developed with Peter Hodson. Peter is an English and Hong Kong
practicing solicitor, who has been a member of STEP since 1992 and a tutor on its
International Diploma in Trust Management since 2002. Peter is also the author
of the module on Compliance for Trustees for the STEP Post Graduate Diploma in
Private Wealth Advising, as well as an assessor for candidates seeking a competency
grade in private wealth advising. His expertise in governance, family offices and
sustainability we hope will provide private wealth practitioners with guidance on
how to build good governance practices. These practices will aid the movement
towards sustainable family offices and investment practices.
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investment strategy
incorporating
sustainability
objectives
Sustainable investing is a broad and diverse universe, which ranges from negative
screening – excluding investments in “sin stocks” such as gambling and tobacco
- to pure impact investing – focusing on the positive impact of an investment
rather than necessarily the financial return.
A great place to start when building sustainability into a family office investment
portfolio is incorporating sustainable objectives into the investment strategy, which
outlines where on the spectrum of sustainable investing a family would like to sit,
and to outline any specific important causes for the family. For example, whilst
a pure carbon reduction strategy may appeal to some, others may want to build
in biodiversity, plastic reductions or diversity investments and initiatives.
It would therefore be sensible to have a clear investment philosophy in place
and tie this to a mission statement with sustainability considerations. Good
practice would be to have the strategy devised with relevant time horizons
in mind. Attention should be given to the level of influence a founder or the
matriarch/patriarch of the private wealth vehicle can have over the investment
decisions. This emphasises the need for the powers and responsibilities to be
well documented and clearly defined which we will explain in this report.
The strategy should be reviewed regularly, and risk assessments should be
undertaken to monitor any emerging risks. While the strategy should consider
the long-term picture, it should be agile to adopt to changes.
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sustainable
structures for
sustainable
investing
There is a large range of structures for family offices in Guernsey and,
to consider sustainable investing, a long-term structure needs to be in place
that will stand the test of time.
Private Trust Companies (PTCs) have been around for decades, but more recently
they have been increasing in popularity for private wealth structuring and family
offices. A PTC is a corporate structure which acts specifically as a trustee for
one or more related trusts. The most common use of a PTC is to act as a
trustee of a purpose trust or a discretionary trust which holds shares in family
assets and/or businesses. Some settlors may be unfamiliar or uncomfortable
with handing over control of their assets to a professional trustee and may
prefer to establish their own trustee in the form of a PTC, where a greater
degree of control may be provided by enabling the settlor to control the
composition of the board of the PTC.
Alternatively, a Guernsey Private Trust Foundation (PTF) can be established,
which provides an innovative and flexible structure which combines the benefits
of a separate legal entity, incorporating trust features, where considerably more
powers can be validly reserved to the founder than in a trust without the risk
of challenges by beneficiaries. A PTF can operate as a family office operating
entity, a stand-alone succession planning vehicle, as trustee of a trust or holding
shares in a PTC or in a private family business, as well as for charitable and/or
philanthropic purposes. A Guernsey PTF has neither members nor shareholders
and has legal personality so has capacity to act and exercise powers and to be
bound by obligations in the same way as a corporate trustee. A PTF removes
additional layers of cost and administration and will be of particular interest to
clients where trusts are an unfamiliar concept or where retention of control
is a key planning feature.
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There is nothing in these structures that will prevent sustainable investing,
however there are other considerations within structuring that lend
themselves to good sustainable governance.
Family members may wish to participate in the family office governance and
look to define the purpose behind their family office. This purpose and vision
for the family office can be documented through a Family Constitution, which
sets out the values and principles of the family and which governs the
relationships between the family members and stakeholders.
Although it does not have to be a legally binding document, the Family
Constitution can influence the drafting of documents such as trust deeds and
showcase a desire to include sustainability at the core of the family office’s values.
The Family Constitution can also include the governance bodies which will ensure
that the family’s principles are carried out, such as trustees, board memberships or
family councils. These structures will vary depending upon the size and complexity
of each individual family, and the Family Constitution may be amended from time
to time as the family evolves and accumulates more wealth to ensure that these
remain fit for purpose.
When it comes to incorporating sustainability into investment decisions, the
Family Constitution can also decide to include an investment committee,
charged with responsibility for recommending and executing sustainable
investments. This internal committee within the structure can also have family
members acting as representatives for the family and are useful in ensuring
good sustainable governance.
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effective
decision-making
sustainability
framework
With the correct structure in place, the various committees established including
family member representatives, and purposes and visions for the family office
considered, the next step is to have an effective framework that governs the
decision-making process.
A framework is especially relevant if the family wishes to build sustainability
into their vision for the family office as a framework will help ensure this happens.
As mentioned, family members can sit on the various internal committees and the
board of the private wealth vehicle to oversee its activities. While family members
are not required to be expert on governance matters, it is important they have
oversight of the process and offer challenge when appropriate.
As part of the framework, having a sustainability risk assessment will help
to evaluate risks and to examine the extent to which the founder wants to
have influence over investment objectives and implementation of them.
Putting mandates in place for the relevant internal/external committees
is also useful to confirm and validate the oversight and governance of
a family office. For instance, the investment committee may be mandated
to make sustainable investments, and the sustainability committee could
audit the work of the investment committee and make suitable
recommendations. Once decisions are made, putting in place
action plans also aids reporting and accountability.
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aligning investment
powers with fiduciary
responsibilities
Once we have considered the sustainable structures, put in place an effective
decision-making sustainability framework, and set out an investment strategy
incorporating sustainability objectives, we then turn to the consideration of the
investment powers. In building good corporate governance, it is important to
ensure that investment powers align with fiduciary responsibilities. Directors
of a company owe fiduciary duties to the company, and trustees have fiduciary
duties to ensure they act prudently and in the best interest of the beneficiaries
of the trust. There is an on-going debate over whether, and to what extent,
sustainability considerations complement or compromise fiduciary duties.
However, with the current structures available and the frameworks and
strategies for sustainable investing in place, and then ensuring that proper
investment powers are aligned to implement them, there is nothing to
prevent sustainable investing.
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There are several responsibilities which those conferred with fiduciary duty hold,
and key for sustainability include the responsibilities to:
Act prudently and for a proper purpose
Balance risk and return
Consider the need for diversification of investments
Have regard to the suitability of investments
So exercising investment powers carefully, for specific purposes, and
sustainability, ensures that investment objectives should be financially material
to that diversification strategy. There is no doubt that sustainable investing is
a theme which trustees should consider as part of their diversification
responsibilities and strategy.
Ensuring that there are clearly documented investment powers aligned with
specific sustainability objectives gives advisers a clear mandate to fulfil the above
responsibilities, exercising their powers for the benefit of purposes identified in the
mandate, being mindful of sustainability.
Within trust law, the investment powers conferred are often very wide, but they
are still subject to fiduciary responsibility and those that do have these fiduciary
responsibilities need to have appropriate exclusion and indemnity protection
as being the power holders. The reserving or granting of investment powers,
where control or influence is required under sustainability, can be tailored to
meet the particular objectives of the family, which gives a large degree of
flexibility for sustainable investing.
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alternative
dispute resolution
processes

Not everyone agrees when it comes to investment decisions, especially
considering the ongoing intergenerational wealth handovers from parents
to children and grandchildren, and the differing views they can have on
sustainable investments.
As such, a very important component of family governance for a family office
is to put in place an effective dispute resolution process so differences between
family members can be resolved fairly and quickly. A mechanism for dispute
resolution within the trust documentation allows for an early resolution of
disputes to preserve family harmony.
These mechanisms can include mediation, arbitration, conciliation, neutral
evaluation, and adjudication. Mediation and arbitration clauses can be included
within the trust instruments, and other alternative measures, including expert
determination, should be present in the family governance documentation.
Additionally, as discussed above, establishing internal/external committees
including Sustainability Family Council/Committees can help to lessen the
likelihood of disputes occurring and ensure that when they do, the proper
governance procedures are put in place.
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conclusions

As this report shows, good governance and sustainability go hand in hand.
When there are effective governance practices such as strategies, objectives,
frameworks and an understanding of fiduciary responsibilities already in place,
broadening these to sustainability objectives becomes just an extension of existing
good governance. We hope that this guidance will enable and empower family
offices to build sustainability into their existing governance processes.
This guidance on sustainable governance practices is the second in a series of
guidance and reports aiming to encourage sustainable private wealth practices.
As part of our strategic commitment to private wealth and sustainable finance, we
will continue to follow the development of family office sustainability services and
governance processes.
Private wealth investing responsibly and sustainably is exceedingly important
in terms of Guernsey’s commitment to international climate change goals and
objectives. We are optimistic that we will continue to see increases in capital
from the private wealth sectors flowing to green and sustainable investments, and
that the transformative power of private wealth will continue to drive
action on climate change.
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guernsey green
finance

Guernsey is a specialist centre for many areas of financial services, and
particularly in the servicing of private wealth and alternative investment assets
such as private equity, infrastructure and debt. As a responsible global citizen,
Guernsey contributes its expertise and experience as a global finance centre
to the fulfilment of the UN’s Sustainable Development Goals.
Guernsey Green Finance brings together Guernsey’s finance and public sectors
to drive the development of green and sustainable finance in Guernsey and
support the global fight against climate change.
Guernsey Green Finance is developing a framework for the investment of private
wealth, seeking to transpose the benefits of the strengths of the Guernsey Green
Fund regulatory regime, transparency, and trust, to the private capital sphere.
Guernsey Green Finance is a member of the United Nations’ Financial Centres
for Sustainability network, a UN Environment Programme initiative, and Guernsey’s
regulator, the Guernsey Financial Services Commission, is a member of the
Network for Greening the Financial System.
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hodson &
company limited

We are grateful to Hodson & Company for their support in helping us to develop
this guidance on developing sustainable governance for family offices.
Founded by Peter Hodson in 2001, the Guernsey-based firm specialises in
providing independent advice on risk management, compliance, governance and
family office strategy to private clients professional trustees and family offices, and
a neutral and experienced approach to problem solving and conflicts within trusts,
companies and other private wealth structures.
Peter is an accredited mediator with the Centre for Effective Dispute Resolution
(CEDR) in London as well as an accredited mediator with the Hong Kong
International Arbitration Centre.
The firm’s objective is to provide a personal, professional and comprehensive
range of advisory and problem-solving services to private clients, trustees and
financial institutions internationally as a neutral party within these structures.
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