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executive summary
In 2019 the United Nations Environment Programme Finance Initiative (UNEP FI)
and the United Nations Principles of Responsible Investment (UN PRI) launched
their final report on “Fiduciary Duty in the 21st Century”. This sought to show
that investors that fail to incorporate environmental, social and governance (ESG)
issues are failing their fiduciary duties and are increasingly likely to be subject
to legal challenge.
Since then, Guernsey Green Finance has been working to ensure that
in Guernsey, practitioners understand the importance of intertwining ESG
issues and fiduciary duty.
A 21st century understanding of fiduciary duties presents a real opportunity
for Guernsey to expand on the conduct of financial services in a sustainable
and socially responsible way and will cement Guernsey’s commitment to green
and sustainable finance.
Guernsey has been an early adopter of putting green and sustainable investment
at the forefront of considerations across its financial services industry, with the
primary purpose to arrest climate change by helping route capital to finance
climate change mitigation.
Several factors have been key to our success including:
the creation of a supportive environment for sustainable finance;
construction of institutional frameworks;
development of appropriate products and services;
and not least, ensuring that stakeholders and others are
aligned and engaged with the cause of climate finance.

“2019 State Street Global Advisors survey of senior
executives of over 300 private and public institutional
investors in Europe, North America, and Asia-Pacific found
that the top factors incentivizing the integration of ESG
related risks were fiduciary duty (46%)”
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what is 21st century
fiduciary duty?
Fiduciary duties are imposed upon a person or entity who exercises some
discretionary power in the interests of another person in circumstances
that give rise to a relationship of trust and confidence.
Fiduciary duties exist to ensure that those who manage other people’s money
act in their beneficiaries’ interests, rather than serving their own, or another
third party’s, interests. It can be viewed through a number of lenses
depending on the particular role including pension trustees or directors.
Some institutional investors and trustees believe that environmental, social
and governance (ESG) issues are not consistent with their fiduciary duties.
The PRI, UNEP FI and UN partners identified the misinterpretation of
fiduciary duties as the primary barrier to ESG incorporation.
In response to this issue in a group of UNEP FI asset managers together
with Freshfields Buckhaus Deringer published a report on integrating ESG
into investment in 2005. 10 years on former US Vice President and Chairman
of Generation Investment Management, Al Gore, alongside the UN published
the Fiduciary Duty in the 21st Century report which found that the integration
of environmental, social and governance factors in investment processes
is a fundamental element of upholding fiduciary duty.
According to the UN Fiduciary Duty Report, modern fiduciary duties
of investors require them to:
Incorporate financially material ESG factors into their investment
decision making, consistent with the time-frame of the obligation.
Understand and incorporate into their decision making the
sustainability preferences of beneficiaries/clients, regardless
of whether these preferences are financially material.
Be active owners, encouraging high standards of ESG performance
in the companies or other entities in which they are invested.
Support the stability and resilience of the financial system.
Disclose their investment approach in a clear and understandable
manner, including how preferences are incorporated into the
scheme’s investment approach.

“Failing to consider all long-term investment value drivers,
including ESG issues, is a failure of fiduciary duty”
United Nations FIDUCIARY DUTY IN THE 21ST CENTURY Report

7

how is the legal
framework for fiduciary
duty understood
in guernsey?
In line with most common law jurisdictions, Guernsey has a long-standing
tradition of fiduciary duty and directors duties.
At present, there are several laws in place which relate to director and trustee
duties including;
The Regulation of Fiduciaries, Administration Businesses and Company
Directors, etc (Bailiwick of Guernsey) Law, 2000 (the Fiduciary Law);
The Trusts (Guernsey) Law, 2007 (the Trust Law); and
Companies (Guernsey) Law 2008 (Companies Law).
Generally, it is accepted that there are fiduciary duties owed by directors to the
companies for which they are appointed and one “competence-based” duty.
These are:
to act bona fide in the best interests of the company;
to act for proper purposes / not to act
for collateral or improper purposes;
to exercise independent judgment;
to avoid conflicts of interest; and
to exercise reasonable skill and care.
Built into the Trust Law is the concept of the ‘bon père de famille’, a unique
facet of Guernsey’s existing fiduciary duty which states that a trustee shall,
in the exercise of their functions, observe the utmost good faith and act ‘as
a good father’. In this sense it requires trustee(s) to act rationally and in good
faith at all times, and not to make decisions that could benefit themselves
or anyone else other than the client.
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Perceived barriers
to the adoption of
an esg investment
strategy by fiduciaries
The UN Fiduciary Duty Report concluded that neglecting to consider ESG factors
alongside other long-term value drivers would be a failure of fiduciary duty and
explored why adoption of such factors was not more widespread.
As a result the report identifies a series of perceived or actual barriers to adoption:

1.

Outdated perceptions about fiduciary duty and responsible investment.
This is particularly the case in the United States where lawyers and
consultants too often characterise ESG issues as non-financial factors.

2.

A lack of clarity within prevailing definitions of fiduciary duty about what ESG
integration means in practice and, in particular, whether active ownership
and public policy engagement form part of investors’ fiduciary duties.

3.

Limited knowledge of the evidence base for responsible investment,
including the strength of the relationship between ESG issues and
investment performance.

4.

Lack of transparency on responsible investment practices, processes,
performance and outcomes, limiting investors’ accountability to their
beneficiaries, their clients and wider society.

5.

Inconsistency in corporate reporting, including inadequate analysis
of the financial materiality of ESG issues, making it hard to assess
investment implications.

6.

Weaknesses in the implementation, oversight and enforcement
of legislation and industry codes on responsible investment.

In light of the above barriers Guernsey Green Finance undertook research
with Guernsey’s financial services industry participants in 2020 to understand
whether these, or other barriers, are present in Guernsey.
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the results
Our research in 2020 indicated that the majority of local fiduciaries have
basic awareness of ESG investment approaches but there were a number of
barriers to implementing sustainable investment strategies for trust portfolios.
These were as follows:
Concern that financial returns would not be comparable to mainstream
investment strategies and that the trustee could be challenged in court
for failing to “preserve and enhance, so far as is reasonable, the value
of the trust property” as set out in the Trusts (Guernsey) Law 2007;
Trust Law and Trust Deeds that were in place did not expressly permit
or support sustainable investment strategies, especially where they
have been in place for some time;
While the younger generations were very focused on sustainable
investment the settlor generation were less so, and so there was limited
scope to introduce sustainable investment strategies. Many that we
spoke to felt that culturally the fiduciary sector were the takers of
instruction rather than the introducers of new concepts;
Many respondents lacked the confidence to offer a sustainable investment
strategy and needed further education and training to offer and implement
such an investment approach;
Concerns about greenwashing were raised particularly in relation
to what criteria investment managers might use to define a sustainable
investment portfolio and what independent review might be required
of that strategy; and
Concerns that there is not sufficient expertise on the island to support
the fiduciary sector in the implementation, oversight and reporting on
sustainable investment strategies.
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the barriers
to adoption:
As a result of the key findings and other feedback received, we identified the
following Guernsey specific barriers to pursuing a 21st century fiduciary duty:

1.

Concern that courts of law would criticise trustees for ESG themed
investments where it is proven that they did not generate equivalent
risk based financial returns.

2.

Limited clarity on how the trust can be structured to explicitly enable

3.

A limited understanding about what sustainable investment is and

4.

What best practice measures a trustee should take to ensure the set up

the trustee to pursue a sustainable investment strategy.

whether financial return has to be sacrificed for sustainable credentials.

and ongoing monitoring of a high quality sustainable investment strategy
given the wide variety of quality and disclosures amongst investment
managers. What skills and expertise exist on the island to effectively
monitor the investment strategy implemented.

5.

How trustees should report the non-financial elements

6.

Limited local codes and guidance on responsible investment.

of the investment strategy.

Having considered the UN and Guernsey specific barriers, Guernsey Green
Finance has taken the following actions to support and encourage those
with fiduciary duties to consider the integration of ESG factors into a more
significant portion of investment portfolios.
Taking these actions has not only cemented Guernsey’s position as a leader
in green and sustainable finance but will also future proof Guernsey businesses,
support the transition to a net zero economy and move towards a more climate
prepared, just and equitable world.
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21st century
fiduciary duties:
the guernsey approach
Guernsey Green Finance, the Guernsey Financial Services Commission and Guernsey’s industry
associations have sought to overcome the identified challenges and barriers and modernise the
interpretation of fiduciary duty in Guernsey.

UN Barrier - Outdated perceptions about fiduciary duty
and responsible investment.
In Guernsey we saw that there were concerns that courts of law would
criticise trustees for ESG themed investments where it is proven that
they did not generate equivalent risk based financial returns.
Action - Guernsey continues to raise awareness of fiduciary duty and
showcase international examples, and opportunities associated with
sustainable investment strategies and case law.
Guernsey Green Finance continues to promote the importance
of modernising fiduciary duty and the benefits of responsible investment.
Guernsey Green Finance is committed to continuing to develop educational
materials including webinars, training sessions and podcasts which focus
on the importance of fiduciary duty for responsible investment. These
will showcase international and local examples and case studies of
successful sustainable investment.
Local industry bodies have also worked to understand and raise awareness
of fiduciary duty, sustainable investment strategies and case law. For example,
the Society of Trust and Estate Practitioners (STEP) in Guernsey, the Guernsey
Association of Trustees (GAT), the Chartered Governance Institute (ICSA) and
the Sustainable Business Initiative (SBI) are all platforms that have helped
to combat the outdated perceptions of fiduciary duty and responsible
investment through organising training sessions and support of
Guernsey Green Finance programmes.
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UN Barrier - A lack of clarity within prevailing definitions
of fiduciary duty about what ESG integration means in practice.
Previously in Guernsey there was limited clarity on how a trust can
be structured to explicitly enable the trustee to pursue a sustainable
investment strategy.
Action - Guernsey Green Finance in conjunction with GAT, STEP and industry
developed and promoted their suite of private wealth educational reports.
Guernsey Green Finance developed several educational reports to build
sustainability into the private wealth offering and allay any concerns about
whether trustees’ duties and sustainable investing are compatible.

1.

‘Sustainable Investing for Private Wealth and Family Offices – Guidance
for developing sustainable trust deeds’ outlines the how trustees can
build in legal protection to consider sustainable investing and to ensure
compatibility of trustees duties and sustainable investing. It also
offers example clauses that can be built into a trust deed.

2.

‘Governance and Sustainability – a guide to private wealth structures
for single and multiple family offices’ offers an example governance
structure that family offices can use to build in sustainability practices
and investment strategies.

3.

‘Impact investing and Sustainability – a practitioner’s guide
to engaging families on impact investing and sustainability’ gives
private wealth practitioners a guide to start building awareness
and knowledge around sustainable and impact investing to
help them respond to increasing investor demands.

These reports offer guidance on building in sustainability, and Guernsey
Green Finance, STEP and GAT will continue to encourage members to
upskill on these issues and to structure trusts to explicitly enable the
trustee to pursue a sustainable investment strategy.
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UN Barrier - Limited knowledge of the evidence base for responsible
investment, including the strength of the relationship between ESG
issues and investment performance.
In Guernsey this was seen through a limited understanding about what
sustainable investment is and whether financial return has to be sacrificed
for sustainable credentials.
Action - Guernsey Green Finance and Guernsey industry bodies have been
promoting awareness of the evidence base for responsible investment.
There is significant research on the returns generated by sustainable
investment. Guernsey Green Finance is working to highlight this research
and give confidence to industry that financial returns on sustainable investment
will not necessarily be inferior to standard returns, in particular with consideration
given to risk adjusted returns.
If necessary, Guernsey Green Finance with the support of industry bodies
can build upon or consolidate the available research in this area.
Guernsey Green Finance has been working to identify and promote case
studies, showcasing the positive relationship between investment performance
and ESG considerations, and also discussing the evidence base for responsible
investment in the Guernsey Green Finance podcast channel and webinars
(including Sustainable Finance Week). This will help strengthen industry
confidence in sustainability and responsible investment, both
in Guernsey and internationally.
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UN Barrier - Lack of transparency on responsible investment practices,
processes, performance and outcomes, limiting investors’ accountability
to their beneficiaries, their clients and wider society.
In Guernsey this was seen through a limited understanding of what best
practice measures a trustee should take to ensure the set up and ongoing
monitoring of a high quality sustainable investment strategy given the
wide variety of quality and disclosures amongst investment managers.
Action – Guernsey Green Finance, local training bodies and industry
associations have been including sustainable finance as key themes
to ensure skills and expertise exist on the island. Boards should ensure
capacity and competence on ESG issues and responsible investment
practices. This should be industry led.
Guernsey Green Finance has created a programme of educational
materials and literature for the private wealth industry, and provided
training sessions for funds, insurance and private wealth industries
during Sustainable Finance Week 2021.
Industry associations have been supportive of these publications
and also developed their own training and educational programmes
relating to responsible investing and ESG.
With Guernsey Green Finance, industry associations and accreditation
agenciesin Guernsey working to develop solutions and guidance to provide
clarity and knowledge for industry, it will be important for boards within industry
to continue to be proactive in ensuring capacity and competence on ESG
issues and responsible investing practices. Various regulations and taxonomies
on sustainable finance are becoming more widespread and we anticipate that
mandatory reporting will soon be in place in Guernsey and internationally.
Boards will need to ensure that they are aware of what responsibilities
they will have to enforce in the coming years. Companies should ensure
that they are taking full advantage of the tools and guidance being made
available to have proactive service offerings to their clients, available
risk considerations and reporting for their boards.
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UN Barrier - Inconsistency in corporate reporting, including inadequate
analysis of the financial materiality of ESG issues, making it hard to assess
investment implications.
In Guernsey this barrier was seen through questions on whether companies
should report the non-financial elements of the investment strategy.
Action – The GFSC has implemented changes to its Code of Corporate
Governance which now asks Boards to consider the impact of climate
change on their strategy and risk profile and, where they judge it
appropriate, make climate change related disclosures.
Boards will now have to ensure that they are forward looking on ESG
issues and are appropriately considering and analysing climate risks per
the changes recently made to the Code of Corporate Governance by the
GFSC. This is supported by industry associations messaging to industry,
and companies are working to ensure they are prepared to make
appropriate disclosures, as required.
Boards of fiduciaries are working to ensure that their staff are appropriately
trained and educated to be able to credibly say whether a portfolio is meeting
its sustainability targets. Just as in matters of taxation processes, not all
fiduciaries have to be ESG experts. However, there should be sufficient
knowledge and awareness to be able to challenge and hold investment
managers to account, and to recognise when seeking advice may
be necessary.
Boards in Guernsey, and across the world are working to ensure that their
corporate reporting includes adequate analysis of the financial materiality
of climate risk being priced into their portfolios.
The international regulatory understanding of climate change risk is
developing and evolving fast, and currently there is not yet a general
international agreement on which standards, regulations or taxonomies
will apply to differing types of financial services firms. However, boards
are proactively considering and acting on international developments
in the sustainable finance space proactively to ensure that adequate
reporting and analysis is conducted, and the changes to the Code
of Corporate Governance by the GFSC also support this.
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UN Barrier - Weaknesses in the implementation, oversight and enforcement
of legislation and industry codes on responsible investment.
This was seen in Guernsey through a limited availability of local codes
and guidance on responsible investment.
Action - Guernsey industry bodies and Guernsey Green Finance are
supportive of the GFSC in enhancing the various laws in place
in Guernsey to support sustainable investment.
The GFSC has been very supportive of the green, ESG and sustainability cause.
The GFSC developed the world’s first regulated green fund regime and in 2021
it amended the Finance Sector Code of Corporate Governance which now asks
Boards to consider the impact of climate change on their strategy and risk profile
and, where they judge it appropriate, make climate change related disclosures.
This will ensure Bailiwick firms are prepared to engage with the issue of climate
change and is a very positive step in clarifying the ties between fiduciary duty,
climate and ESG integration.
The GFSC stated in its Spring Green Consultation Paper 2021 that it is not planning
on setting out specific rules or guidance, relating to climate change, at this time
as the current regulatory environment is evolving and developing quickly. But it is
clear that the GFSC will continue to keep abreast of standards as they develop.
We further understand that boards are working to implement appropriate
policies and procedures to ensure that they are effectively managing climate
related physical and transitional risks. This could be in the form of including
climate risks into the business risks assessments within their board reports and
building out a company’s own sustainability strategy based on their specific risk
appetite. As recommended by the GFSC, firms are considering and acting upon
international developments in this fast moving area and horizon scanning for
upcoming international requirements and regulations.
In addition, those working in the fiduciary sector are working to understand
the extent to which they are expected to drive ESG integration and monitoring.
Guernsey Green Finance and industry bodies are committed to support companies
to understand what level of monitoring is required and offer practical guidance to
the fiduciary industry on how to implement ESG and climate related integration
and what good practice for sustainable investment would look like.
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conclusion

Fiduciary duty is concerned with assessing all applicable material risks
and has the general duty to act in the best interest of all beneficiaries,
many of them who may be multi-generational.
It is widely understood that there are significant financial risks for companies
that relate to the cost that they are placing on society. Currently those social
and environmental costs are borne by governments, and society more broadly,
rather than the companies that are partially responsible for them. However,
with the growing sustainability and ESG movement, those costs will soon be
internalised onto a company’s balance sheet, either through taxation,
regulation or consumer change in preferences.
We therefore understand in Guernsey that any trustee who is seriously
concerned about fulfilling their fiduciary duty should be, at a minimum,
considering the climate value at risk in their portfolios and initiating an
investment strategy that mitigates those risks in terms of how they
implement that strategy without compromising returns.
Guernsey has made positive strides in bringing together the understanding
of fiduciary duty into the 21st century, and Guernsey should continue to work
on its education, governance and regulations to further ensure the development
of Guernsey as not just a centre for global good, but as a leader in fiduciary
duties for climate change.
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